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Def endant - Appel | ant - Petiti oner.

Revi ew of a decision of the Court of Appeals. Affirned.

M1 ANN WALSH BRADLEY, J. The petitioner, Acuity, seeks
review of a published court of appeals decision affirm ng orders
of the circuit court for MIwaukee County that denied Acuity's
motions for summary judgnent and reconsideration and that

awarded G Vaughn Stone and Christine Stone $500,000 pursuant to
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the parties' stipulation.® Acuity contends that the court of
appeals erred in its conclusions (1) that Acuity violated
Ws. Stat. § 632.32(4n)(2005-06)2 by failing to provide the
Stones with notice of the availability of underinsured notori st
(UM coverage, and (2) that as a renedy, the Stones are
entitled to have their wunbrella insurance policy reformed to
provide retroactive U M coverage. It further asserts that the
circuit court erred in its determnation that the policy was
contextual | y anbi guous.

12 Rel ying on precedent, we conclude that by failing to
provide the Stones wth notice of the availability of UM
coverage as part of their unbrella insurance, Acuity violated
the notice provision of § 632.32(4m. W further determ ne that
where an insurer fails to provide notice of the availability of
UM coverage as part of an insurance policy, the appropriate
remedy is to read in the level of coverage necessary for the
policy to conform to § 632.32(4nm (d)—$50,000 per person and
$100, 000 per accident.

13 In the present case, however, the Stones' recovery is

set by a stipulation between the parties, and we honor their

! See Stone v. Acuity, 2006 W App 205, 296 Ws. 2d 240, 723
N.W2d 766, affirmng orders of the circuit court of MIwaukee
County. The Honorable Ml Flanagan denied Acuity's notion for
summary judgnent. The Honorable Christopher R Foley denied
Acuity's nmotion for reconsideration and granted the order
awar di ng the Stones $500, 000.

2 All references to the Wsconsin Statutes are to the 2005-
06 version unl ess otherw se not ed.
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agreenent. Because we determne that insurance coverage exists
from Acuity, wunder the plain Ianguage of the stipulation
$500,000 is the ampunt Acuity nust pay for the injuries and
damages sustained by the Stones. Having decided the case on the
basis of the statute and stipulation, we need not reach the
guestion of whether the Stones' policy is contextually
anbi guous. Accordingly, we affirmthe court of appeals, but wth
different rationale.
I

14 This case arises out of an autonobil e-bicycle
accident. G Vaughn Stone was riding his bicycle when he was hit
by a van driven by Alyce Lange. Stone sustained multiple
fractures and dislocations and a collapsed I|ung. He underwent
mul tiple sur gi cal pr ocedur es and was hospitalized for
approxi mately three weeks. Shortly after being released fromthe
hospital, he suffered a stroke as a result of conplications from
his injuries. He then entered a rehabilitation hospital, where
he was an inpatient for over a nonth. He continued to receive
therapy and care after his rel ease.

15 The Stones had automobile liability insurance wth
Acuity, including underinsured notorist (UM coverage. Both had
l[imts of $300,000. They also had wunbrella insurance wth
Acuity. The declaration section of the Stones' insurance policy
lists "Personal Unbrella Liability Insurance” with a limt of $1
mllion. The declaration section also contains an entry for

"W sconsin Personal Unbrella"” in a subsection | abeled "Forns."
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16 Later in the policy, the coverage provided by
"W sconsin Personal Unbrella"” is described in a section |abeled
"Endorsenents.” It states that "[wle will pay suns in excess of
the primary limt that an insured is legally obligated to pay as
damages because of personal injury or property damage caused by
an occurrence to which this insurance applies.” As "Primary
| nsurance for Unbrella,"” the policy lists tw itens: "Personal
Liability Exposure" and "Auto Liability Exposure."

17 Acuity originally issued the Stones' auto insurance
and personal unbrella endorsenent in April 1993. Beginning in
1996, Acuity sent out notices of availability of U M coverage on
auto renewal policies in order to conply wth revisions to
Ws. Stat. 8§ 632.32(4m). However, at that tinme Acuity did not
offer U M coverage for personal unbrella policies simlar to the
St ones' .

18 In 1999 Acuity began offering U M coverage for its
personal unbrella policies. It then provided notice of the
availability of such coverage to new applicants. However, it did
not provide notice of the availability of the coverage to
exi sting personal wunbrella policyholders such as the Stones.
Thus, the Stones never received notice that U M coverage was
avail abl e as part of their unbrella insurance.

19 The Stones brought this action to recover from Lange
and her insurer and under their Acuity insurance policy. Acuity
filed a notion for summary judgment with the circuit court. It
asserted that it did not provide UM coverage to the Stones
because, first, Lange was not an underinsured notorist, and

4
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second, the Stones' unbrella insurance extended only to personal
l[tability and auto liability exposure. The Stones countered by
arguing that their unbrella insurance wth Acuity was
contextually anmbiguous with respect to whether it provided UM
cover age.

10 The <circuit <court denied Acuity's summary |udgnment
motion. It determined that the Stones' insurance policy was
contextually anbiguous as to whether it provided U M coverage.
The wunbrella coverage was listed wunder the "forns" heading
rather than wunder an "endorsenent"” heading in the policy
declarations, the policy contained no specific exclusion of U M
coverage, and the policy left the inpression that the unbrella
policy is "excess over all other avail able insurance .

11 Acuity filed a notion for reconsideration. Prior to
the circuit court's hearing on Acuity's notion, the court of

appeals ordered to be published its opinion in Rebernick wv.

Wausau Gen. Ins. Co., 2005 W App 15, 278 Ws. 2d 461, 692

N.W2d 348.° In that case, the court of appeals deternined that
the requirenment under Ws. Stat. § 632.32(4n) that insurers
provide notice of the availability of U M insurance can apply to
personal unbrella insurance.

12 The Stones submtted a letter alerting the circuit
court and Acuity of the Rebernick decision and asserting that

they had not received notice of the availability of UM unbrella

3 As discussed below, this court affirmed the court of
appeal s decision. Rebernick v. Wausau CGen. Ins. Co., 2006 W 27,
289 Ws. 2d 324, 711 N.W2d 621.
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coverage as required under 8§ 632.32(4m and Rebernick. Acuity
responded by letter, arguing that the notice provision of
8 632.32(4nm) does not provide a "basis for creating a mllion
dollars in further coverage."

13 At the reconsideration hearing, the parties argued the
import of the court of appeals decision in Rebernick. The Stones
di scussed the court of appeals' holding and argued that Acuity
failed to provide the required notice. The Stones noted that the
majority of the court of appeals had left open the question of
the appropriate renedy for failure to provide adequate notice
under the statute.

14 The court referenced Rebernick in its discussion at
the notion for reconsideration hearing. However, it denied the
notion wthout altering the original decision, which was based
on contextual anbiguity.

115 The Stones then reached a settlenent agreenment wth
Lange and her insurer. Pursuant to the agreenent, they entered
into a stipulation dismssing all clains with respect to Lange
and her insurer. In exchange, the Stones received $500,000 from
Lange's insurer and $10, 000 from Lange.

116 Before going to trial, the Stones and Acuity also
reached a stipulation. It provided that a judgnent be entered in
favor of the Stones for $500,000 against Acuity and reserved
Acuity's right to appeal the denial of its notion for summary
judgnment and notion for reconsideration of that denial. The

stipulation and final order provide in relevant part:
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WHEREAS, defendant ACUITY as an alleged insurer for
plaintiffs and plaintiffs having negotiated an
agreenent as to the amount plaintiffs G Vaughn Stone
and Christine Stone, would be entitled to receive from
ACU TY with the understanding that such agreenent does
not waive any rights of appeal of ACUTY with respect
to the decisions on ACUTY s Mtion for Sunmary
Judgnent and Motion to Reconsider; and

WHEREAS, ACUITY and plaintiffs having agreed that the
anount in addition to the $510,000 previously paid [by
Lange and Lange's insurer] wuld be the sum of
$500, 000; and

WHEREAS, the parties having agreed that the $500, 000
figure would be the anmpbunt that ACU TY would pay for
the injuries and damages sustained by G Vaughn Stone
and Christine Stone in the event insurance coverage is
found on appeal to exist from ACU TY;

VWHEREAS, the parties understand that this paynent by
ACU TY would include paynment wth respect to any
subrogation clains that mght exist, wth G Vaughan
Stone and Christine Stone as well as any subrogated
entities all reserving their rights to litigate any
entitlenment of the subrogated parties to recover
damages from the $500,000 if that noney is ultimately
paid. Specifically, but without limtation, plaintiffs
reserve the right to argue that they have not been
made whol e.

117 Acuity appealed. The court of appeals, however, did
not address whether the circuit court erred in concluding that
the Stones' wunbrella endorsenment was contextually anbi guous.

Stone v. Acuity, 2006 W App 205, 92, 296 Ws. 2d 240, 723

N.W2d 766. Rather, it affirmed the circuit court's orders on
t he gr ound t hat Acuity failed to comply W th
Ws. Stat. 8§ 632.32(4m). I1d. Relying on this court's recent
decision in Rebernick v. Wausau Gen. Ins. Co., 2006 W 27, 289

Ws. 2d 324, 711 N W2d 621, the court of appeals determ ned
that Acuity violated § 632.32(4m by failing to provide the

7
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Stones with notice that U M coverage was available as part of
their unbrella insurance. Stone, 296 Ws. 2d 240, {95-6.

118 The <court of appeals further determned that the
appropriate renmedy for Acuity's violation of the statute was
reformation of the Stones' unbrella endorsenent to provide U M
coverage. 1d., 7. It agreed with the view set forth in
Reberni ck that whether a violation of 8 632.32(4n) requires that
an insurer provide retroactive U M coverage depends upon whet her
the insured would have purchased such coverage had notice been

provided. 1d., 18; see Rebernick, 289 Ws. 2d 324, 958 (Butler

J., dissenting). However, it determned that on this record
there was no genuine issue of fact as to whether the Stones
woul d have purchased U M coverage as part of their unbrella
i nsurance. Thus, the court of appeals concluded that the Stones
were entitled to UM coverage as part of their unbrella
i nsurance, retroactive to 1999. I|d.

119 Acuity petitioned for review After the case was
argued before this court, we requested supplenental briefs on

the issue of remedy and the effect of the parties' stipulation.?

* The Stones filed a notion to strike portions of Acuity's
suppl enental briefs pursuant to Ws. Stat. 88 802.06(6), 809.63,
and 809.84. This court had ordered supplenental briefing to
address specific questions concerning the renedy for failure to
give notice under Ws. Stat. 8 632.32(4m. The Stones contend
that sections | and Il of Acuity's brief sinply reiterate
argunments made in Acuity's initial brief to this court and are
therefore redundant. W agree, and the Stones' notion to strike
sections | and Il of Acuity's supplenental brief is granted.
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[

20 This case requires that we determne whether Acuity
violated Ws. Stat. 8§ 632.32(4m) by failing to provide the
Stones with notice of the availability of U M coverage as part
of their wunbrella endorsenent. If so, we nust determne the
appropriate remedy for such a violation. This requires that we
interpret Wsconsin's UM statutes. Statutory interpretation
presents questions of |aw that we review independently of the
determnations of the <circuit court and court of appeals.

Haferman v. St. Clare Healthcare Found., Inc., 2005 W 171, 115,

286 Ws. 2d 621, 707 N.W2d 853.
21 Further, we nust construe a stipulation between the
parties. The interpretation of a stipulation is also a question

of law that we review independently. Duhanme v. Duhane, 154

Ws. 2d 258, 262, 453 N.W2d 149 (Ct. App. 1989).
11
122 We Dbegin our analysis by examning the statutes.

Wsconsin Stat. § 632.32(4m(a)°® requires that insurers witing

®> The full text of Ws. Stat. § 632.32(4m(a) is as follows:

1. An insurer witing policies that insure wth
respect to a notor vehicle registered or principally
garaged in this state against loss resulting from
l[itability inmposed by law for bodily injury or death
suffered by a person arising out of the ownership,
mai nt enance or use of a notor vehicle shall provide to
one insured under each such insurance policy that goes
into effect after October 1, 1995, that is witten by
the insurer and that does not include underinsured
notori st coverage witten notice of the availability
of underinsured notorist coverage, including a brief

9
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nmotor vehicle liability policies that do not contain UM
coverage provide policyholders notice of the availability of UM

coverage. The statute states in relevant part:

1. An insurer witing policies that insure wth

respect to a not or vehicle . . . against | oss
resulting from liability inposed by law . . . shal

provide to one insured under each such insurance
policy . . . that is witten by the insurer and that
does not include underinsured notorist cover age

witten notice of the availability of underinsured
not ori st coverage including a brief description of the
cover age.

23 This court recently addressed the application of
8§ 632.32(4m to wunbrella insurance policies. In Rebernick, we
determ ned that in enacting §8 632.32(4nm) the legislature
i ntended that "where U M coverage is available, insureds should
know about it." 289 Ws. 2d 324, 925. It also sought to "aid

consuners in making responsible and infornmed decisions about the

description of the coverage. An insurer is required to
provide the notice required under this subdivision
only one time and in conjunction with the delivery of
t he policy.

2. An insurer under subd. 1. shall provide to one
i nsured under each insurance policy described in subd.
1. that is in effect on OCctober 1, 1995, that is
witten by the insurer and that does not include
underinsured notorist coverage witten notice of the
availability of underi nsured not ori st cover age,
including a brief description of the coverage. An
insurer is required to provide the notice required
under this subdivision only one tine and in
conjunction with the notice of the first renewal of
each policy occurring after 120 days after October 1,
1995.

10
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nature and anmount of insurance coverage they may need." 1d.,
130.

24 Because the Rebernicks' wunbrella policy included auto
liability coverage, it fell within the scope of 8§ 632.32. 1d.,
115; see Ws. Stat. § 632.32(1)(addressing scope of § 632.32)
Further, because the unbrella policy at issue provided insurance
"against loss resulting fromliability inposed by law for bodily
injury or death arising out of the ownership, maintenance or use
of a notor vehicle," it fell within the scope of 8§ 632.32(4nm
We therefore determned that the insurer was required to provide
the Rebernicks with notice of the availability of U M coverage
under their unbrella policy. 1d., 21.°

125 Utimately, however, we concluded that the insurer had
provi ded the Rebernicks with notice under 8§ 632.32(4nm). One week
before issuing the wunbrella policy, the insurer provided a
gener al notice regarding the availability of UM in its
policies. This, coupled with the specific exclusion of U M
coverage in the unbrella policy, sufficed to alert the
Reberni cks of the availability of U M coverage under an unbrella
policy. |d., 1934-36.

126 Thus, under Rebernick, it is clear that insurers nust
provide notice of the availability of UM coverage under

unbrella policies that insure against liability "for loss or

® W note that Ws. Admin. Code § Ins 6.77(4)(a)(June 2007)
provides that "Any unbrella Iliability or excess liability
insurance policy is exenpt from the requirenents of ss.
631.36(2)(a) and 632.32 (4), Stats.” W do not address here the
authority to enact such a rule.

11
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damage resulting from accident caused by any notor vehicle,”
8 632.32(1), and "against loss resulting from liability inposed
by law for bodily injury or death suffered by a person arising
out of the ownership, nmaintenance or use of a notor vehicle,"
8 632.32(4m. There is no dispute that in this case, the Stones'
unbrella coverage applies to notor vehicle liability coverage.

27 Nonet hel ess, Acuity nmaintains that it was not required
to provide the Stones with notice when it began offering
unbrella UM coverage. It argues that the Stones' unbrella
coverage is not a policy within the neaning of the statute.
Rather, it is nmerely an endorsenent to their policy.

28 Acuity's argunment s unpersuasive. To begin, the

Stones' policy is equivocal as to whether their wunbrella

coverage is a "form' or an "endorsenent."” In the declarations
section of the Stones' insurance policy, Acuity lists the
unbrella coverage in a section called "Forns." Later in the

policy, Acuity describes the wunbrella coverage in a section
| abel ed "endorsenents." Wsconsin Stat. 8 600.03(21) is clear

that a "form' may constitute a policy:

"For nt means a policy, group certificate, or
application prepared for general use and does not
include one specially prepared for use in an

i ndi vi dual case. See also "policy".
(Enmphasi s added).

129 Even if the Stones’ unbrella coverage s an
"endorsenent” rather than a "form" Ws. Stat. 8§ 600.03(35)

all ows that an endorsenment nmay constitute a policy. It provides:

12
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"Policy" neans any docunent other than a group
certificate used to prescribe in witing the terns of
an insurance contract, including endorsenents and
riders and service contracts issued by notor clubs.

30 Acuity's own analysis of the unbrella coverage
provides further reason to treat it as a "policy" under
§ 632.32(4m . In a nmenorandum incorporated into an affidavit, an
Acuity analyst describes the conpany's Personal Unbrel | a
coverage (the type held by the Stones) as constituting a

"policy." The analyst states that "back in 1996 we did not offer
the Excess Uninsured Mtorists Bodily Injury and Underinsured

Mot ori sts coverage endorsenent to the Personal Unbrella policy.”

(Enmphasi s added). He also notes that when Acuity began offering
U M coverage as part of the Personal Unbrella policies, "[t]here
was no special notice of the availability of this endorsenent
sent to our existing Personal Unbrella policyholders.” Thus, the
Acuity analyst viewed the wunbrella coverage carried by the
Stones as a policy and viewed people with such unbrella coverage
as policyhol ders.

131 Moreover, in the nenorandum the anal yst nmakes it clear
that the unbrella coverage carried by the Stones was avail able
to be purchased separately from an Acuity auto policy. "Let ne
know if you think there is anything that should be nodified to
clarify coverage, particularly in the situation where we m ght
have a separate ACUTY Auto policy and Personal Unbrella
policy."” Thus, while the Stones purchased their auto coverage

and unbrella coverage at the sane tinme and as a single unit, the

13
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record indicates that they could have purchased them at
different tinmes and as discrete policies.

32 Under Ws. Stat. 8§ 600.12(1), "chs. 600 to 655 shall
be liberally construed to achieve the purposes stated therein.”
The purpose of 8§ 632.32 is to "assure insurance coverage to
accident victinms" and it "nust be broadly construed so as to

increase rather than |limt coverage." Kettner v. Wausau Ins.

Cos. , 191 Ws. 2d 723, 742, 530 N.wW2d 399 (C. App.
1995) (internal citation omtted); Hone Ins. Co. v. Phillips, 175

Ws. 2d 104, 112, 499 N W2d 193 (C. App. 1993). More
specifically, "a central purpose of § 632.32(4m) is to ensure
that all insureds know of the availability of UM coverage."
Reberni ck, 289 Ws. 2d 324, {25.

133 In examning the statutes and applying these
interpretive principles to the facts of this case, we determ ne
that the Stones' unbrella coverage constitutes a policy under
the neaning of 8§ 632.32(4m). Interpreting the unbrella coverage
as a policy both increases coverage and furthers the purpose of
ensuring that insureds know of the availability of U M coverage.

134 In the alternative, Acuity clainms that even if the
unbrella coverage constitutes a policy within the neaning of
8§ 632.32(4m), it actually did provide the Stones wth the
required notice of availability of U M insurance. Beginning in
January 1996, Acuity sent notice of the availability of UM
coverage to all of its autonobile policy renewals. Such notice
was sent even to those policyholders who, I|ike the Stones,
al ready had U M coverage in their personal autonobile liability

14
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policy. That notice did not differentiate between U M coverage
for an underlying policy or an wunbrella policy. Because
8 632.32(4m(a)2. requires that the insurer provide notice "only
one tinme," Acuity contends that its notice was sufficient.

135 This argunment is also unpersuasive. W have already
determined that the unbrella coverage is a policy within the
meani ng of 8 632.32(4m, and that notice of availability of U M
coverage for that policy is required. However, Acuity did not
begin offering U M coverage under its Personal Unbrella policies
until 1999. It would be neaningless to provide notice of the
availability of U Munbrella coverage when that type of coverage
was in fact not avail abl e.

136 Moreover, allowing the earlier notice to suffice as
notice of the availability of U M unbrella coverage three years
hence runs counter to our instruction in Rebernick that "where
U M coverage is avail able, insureds should know about it." 289
Ws. 2d 324, 925. UM unbrella coverage becane available in
1999, and a notice sent three years prior does not |et insureds
know about it becom ng available. The notice sent out for the
St ones' personal autonobile policy renewal therefore does not
satisfy the requirenents of 8§ 632.32(4n).

137 Thus, the Stones' wunbrella insurance applies to notor
vehicle liability and constitutes a policy within the neaning of
8 632.32(4m). Acuity was therefore required to provide notice of
the availability of UM coverage under that policy. Because it
failed to provide such notice, Acuity violated the mandate of
the statute.

15
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|V

38 Having concluded that Acuity violated 8§ 632.32(4m by
failing to provide the Stones with notice of the availability of
U M coverage on their unbrella policy, there remains a question
of the appropriate remedy for such a violation. Under
Ws. Stat. 8 631.15(3m), a "policy that violates a statute or
rule is enforceable against the insurer as if it confornmed to
the statute or rule.”

139 Citing the dissent in Rebernick, the court of appeals
determned that whether a violation of the notice provision in
8§ 632.32(4m requires retroactive UM coverage depends on
whet her the insureds would have purchased such coverage had
noti ce been provided. 296 Ws. 2d 240, 18 (citing Rebernick, 289
Ws. 2d 324, 958 (Butler, J. dissenting)).’ The court of appeals
concluded that there was no genuine issue of fact as to whether
the Stones would have actually purchased U M unbrella coverage
had Acuity provided the required notice. |d., 8. It based its
conclusion on Acuity's failure to contend that the Stones would
not have purchased U M coverage under their unbrella insurance
and the fact that the Stones had indeed purchased $300, 000 of

U M coverage in their underlying policy.

" The majority in Rebernick determned that the insurer had
given the Rebernicks notice of the availability of U M coverage.
Rebernick v. Wusau CGen. Ins. Co., 2006 W 27, 9134-36, 289
Ws. 2d 324, 711 N W2d 621. It therefore did not reach the
i ssue of renedy. Because the dissent concluded that the insurer
did not provide notice, it addressed renedy. 1d., 941 (Butler,
J., dissenting).

16
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140 We disagree with the court of appeals' determ nation
that there is no genuine issue of fact as whether the Stones
woul d have purchased U M unbrella coverage. The nmere fact that
the Stones purchased $300,000 of UM coverage in their
underlying policy is insufficient to show that they would have
paid nore in premuns to purchase U M unbrella coverage.

141 More inportantly we disagree that enforcing the
i nsurance contract as if it conforned to 8§ 632.32(4n) even
requires a factual determnation of whether the Stones would
have purchased U M unbrella coverage. Instead we determ ne that
enforcing the Stones' policy "as if it conformed to"
8§ 632.32(4m requires that we examne what is the appropriate
remedy under the statute.

42 One possibility for remedy is that enforcing the
policy as if it conforned to 8§ 632.32(4nm) demands that Acuity
provide retroactive coverage in the anount of the wunbrella
policy limts. A second possibility for remedy is that enforcing
the policy as if it conformed to 8§ 632.32(4m requires that
Acuity provide retroactive coverage only at the mninmum | evel of
coverage set forth in the statute.

143 Section 632.32(4m (d) provides as foll ows:

If an insured who is notified under par. (a) 1.
accepts underinsured notorist coverage, the insurer
shall include the coverage under the policy just
delivered to the insured in limts of at |east $50,000
per person and $100,000 per accident. For any insured
who accepts the coverage after notification under par.
(a) 2., the insurer shall include the coverage under
the renewed policy in limts of at |east $50,000 per
person and $100, 000 per acci dent.
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Thus, had the Stones accepted UM coverage pursuant to
8 632.32(4m (a), Acuity would have been obligated to provide U M
coverage of at least $50,000 per person and $100,000 per
acci dent.

44 This court applied 8 631.15(3n) to an insurance policy
that failed to conply with 8 632.32(4m (d) in Brunson v. Wrd,

2001 W 89, 245 Ws. 2d 163, 629 N.W2d 140. In that case an
i nsured had U M coverage in the amount of $25,000 per person and
$50, 000 per accident. |d., 4. However, that coverage |evel did
not conport with the mninmum requirenents under 8§ 632.32(4m (d)
of $50,000 per person and $100,000 per accident. W determ ned
that the policy nust be read to provide the |evel of coverage
required under the statute. "By operation of |aw, the higher
| evel of coverage is 'read in,' even though it was not reflected
in the premumpaid." 1d., 124.

145 Brunson provides only limted guidance. The statutory
violation in Brunson was a failure to provide sufficient U M
coverage to a policy that already provided sone U M coverage.
Here, the statutory violation is a failure to provide notice of
availability, and the question is how much coverage to provide
if coverage is warranted at all.

146 The legislative history provides no further guidance.
As we noted in Rebernick, the bill that led to § 632.32(4m
bei ng adopted concerned "stacking" of notor vehicle coverage and
"drive-other-car" provisions in notor vehicle policies. 289
Ws. 2d 324, 124. The drafting records regarding notification of
the availability of UM coverage are sparse, and provide no

18



No. 2005AP001629

information regarding coverage to be inplied for failure to
provi de adequate notice. See id.; 1995 S.B. 6, Legislative
Ref erence Bureau drafting file; see also 1995 Ws. Act 21.

147 Lacking clear authority fromthis state's case |aw and
| egislative history on the question of coverage, we turn to
other sources for instruction. Two areas of jurisprudence
provide sonme guidance: cases in which coverage is inplied
because of a failure to offer coverage as part of an auto
liability policy and cases in which coverage is inplied because
of a failure to provide coverage as part of an unbrella policy.

148 First, there are a nunber of jurisdictions that have
addressed insurers' failure to fulfill statutory requirenents to
make offers of uninsured notorist (UM and U M coverage as part
of an autonobile liability policy. A leading treatise on UM and

U Minsurance summari zes the cases as foll ows.

When underinsured notorist insurance coverage IS
i nposed by operation of |aw because an insurance
conpany failed to conply with a |egislative nandate,
guestions sonetinmes arise about the coverage limts
for the insurance. Typically, legislation mnandates
that when an insurer fails to prove an effective
offer, the insurer mnust provide the mninmum coverage
required to be offered to the purchaser wunder the
statute.

3 Alan |I. Wdiss & Jeffrey E. Thomas, Uninsured and Underi nsured

Mot ori st I nsurance, 8 32.7 (3d ed. 2005).

149 In Tucker v. Country Miut. Ins. Co., for exanple, the

Appel late Court of Illinois interpreted a statute providing that
no autonobile liability insurance nmay be issued "unless

underinsured notorist coverage is offered in an anobunt equal to
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the insured's uninsured notorist coverage limts." 465 N E 2d
956, 958 (Ill. App. 1984)(citing 1979 IIll. Laws 4771). It
determned that where an insurer failed to make a sufficient
offer wunder the statute, a proper renmedy was to inply UM
coverage into a policy "by operation of law in limts equal to
[the insured's] uninsured notorist coverage . . . ." |d. at 962.

50 In Rutter v. The Horace Mann Ins. Co., 545 N E. 2d 1381

(rrr. App. C. 1989), the appellate court reiterated that view.

Where there is a deficient offer of UM coverage, t he

appropriate renedy is to inply UM coverage with "limts equal
to those of the uninsured-nmotorist coverage." 1d. at 1387-88
(citing Ill. Rev. Stat. 1981, ch. 73, par. 755a -- 2(4)); see

al so Fuoss v. Auto Omers (Mut.) Ins. Co., 516 N E 2d 268, 270

(rrr. 1987)("Should we reform Fuoss' policy in accordance wth
the Code, we could inply coverage at no nore than either
$15, 000/ $30,000 (as the circuit court did)—the anobunt of his
uninsured limts—eor $25,000/%$50,000 (as the appellate court
di d)—the anmount of his bodily injury liability insurance.")

51 The 1Illinois <cases, however, interpret a statute
different from Ws. Stat. 8 632.32(4m(d). The Illinois statute
requires that insurers offer UM in an anount equal to the
insured's UM coverage. Section 632.32(4m (d), however, requires
that insurers providing UM coverage offer it at |east at a set
m ni mum | evel —$50, 000 per person, $100,000 per accident—Ffor
all  insureds, regardless of the Ilimts of the insured's
l[tability and uninsured notorist coverage. This difference does
not appear to change the anal ysis:
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Were the statute calls for underinsured notorist
limts at least equal to statutory mnimum liability
[imts, t he insurer's obl i gation to provi de
underinsured notorist Ilimts is I|limted to those
required for minimum liability coverage, and there is
no obligation to provide underinsured notorist |limts
equal to the higher liability limts carried by the
i nsur ed.

3 Wlliam J. Schernmer & Irvin E. Schermer, Autonobile Liability

| nsurance, 8 38.28 (4th ed. 2004).
52 Ross v. United Servs. Auto. Ass'n, 899 S.W2d 53 (Ark.

1995), is illustrative. In Ross, UM coverage was inplied by
operation of law because the insured failed to obtain an
adequate rejection of coverage. |d. at 54. Determning the
anount of coverage inplied required the court to interpret Ark.
Code Ann. 8 23-89-209 (1992), which provides that U M coverage
"shall be at least equal to the limts prescribed for bodily
injury or death under [Ark. Code Ann.] § 27-19-605." 1d. at 54-
55. Section 27-19-605, in turn, requires $25,000 m ninum
liability coverage for bodily injury or death. 1d. at 55. The
court determned that the statutes nmandate only that insurers
of fer $25,000 U M coverage, and that when UMis inplied by Iaw,
"the insured will be limted to the mninum anount referred to
in the statute of $25,000." 1d. To require nore would be to
"force upon the insurance conpany sonething that is not present

in the statute.” 1d. (quoting Jablonski v. Mt. Serv. Cas. Ins.

Co., 408 N Ww2d 854, 857-58 (M nn. 1987)).
153 These authorities all indicate that where an insurer
fails to make an adequate offer of UM coverage, and UM

coverage is therefore inplied by operation of law, it is inplied

21



No. 2005AP001629

at a level equal to the mninmum level required to be offered
under the statute. This suggests that wunder Wsconsin |aw,
inplied UM coverage should be at the |evel prescribed in
8 632.32(4m (d) —$50, 000 per person and $100, 000 per acci dent.

154 However, the above cases concern the failure to
fulfill a statutory obligation to provide UM insurance as part
of a primary autonobile liability policy rather than as part of
an unbrella policy. Because this case concerns unbrella coverage
rather than a primary autonobile liability policy, it is also
useful to exam ne cases in which courts have determned that UM
coverage is inplied because an insurer fails to offer UM
coverage as part of an unbrella policy. A nunber  of
jurisdictions have determ ned that where U M coverage is inplied
in an unbrella policy, it wll be inplied at the full level of
l[iability coverage provided by the unbrella policy.

155 In Onsbee v. Allstate Ins. Co., 859 P.2d 732 (Ariz.

1993), for exanple, the Arizona Suprene Court determ ned that an
unbrella policy providing autonobile liability coverage was an
autonmobile liability policy wthin the nmeaning of state
statutes. Arizona's UM UM statute required insurers to offer
UM coverage "in limts not less than the liability limts
within the policy," 1d. at 733 (citing Ariz. Rev. Stat. § 20-
259.01(0C) (1992)). The court determned that an insurer's failure
to offer UM coverage as part of an insured' s unbrella policy
resulted in "inputation" of the U M coverage to the policy as a

matter of law. 1d. at 736.
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156 The Northern District of Ohio has simlarly concluded
that unbrella policies that cover autonobiles nust provide U M
coverage at the full Ilevel of Iliability coverage under the

policy. The court in Krstich v. United Servs. Auto. Ass'n, 776

F. Supp. 1225 (N.D. Onio 1991) applied both Chio and North
Carolina UM statutes to a $1 mllion unbrella policy. The Chio
statute stated that no autonobile liability insurance could be
issued wunless it provided "[u]nderinsured notorist coverage,
which shall be in an amount of coverage equivalent to the
autonobile liability" coverage. 1d. at 1232-33 (quoting OChio
Rev. Code § 3937.18(A)(1990)).

157 The North Carolina statute required that any

autonobile liability policy "provide wunderinsured notorist
coverage . . . in an amunt equal to the policy limts for
aut onobi | e bodi |l y injury liability as specified in
the . . . policy." ld. at 1234 (quoting N.C. Gen. Stats. § 20-

279.21(b)(4)(1990)). The court determned that under both
statutes, the insurer was required to provide U M coverage wth
a limt of $1 mllion under the unbrella policy. 1d. at 1235
See also Am Econ. Ins. Co. v. Cananore, 834 P.2d 542, 544 (O.

. App. 1992)(under statute requiring every notor vehicle
policy to provide UM insurer's failure to offer U M coverage
required reformng policy to provide U M coverage in the anount

of unbrella policy's bodily injury limts); United Nat'l Ins.

Co. v. DePrizio, 705 N E 2d 455, 460-61 (Ind. 1999); Rhonda

Sukin Kaye, Requirenent that Milticoverage Unbrella |nsurance

Policy Ofer Uninsured- or Underinsured-notorist Coverage Equa
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to Liability Limts under Unbrella Provisions, 52 A L. R 5th 451,

8§ 3 (1997) (coll ecting cases).

158 Thus, there are a nunber of instances in which courts
have determned that where an insurer fails to provide UM
coverage in an unbrella policy, UM coverage will be inplied
into the policy at the level of liability coverage offered by
that policy. W note, however, that these cases are based upon
statutes requiring autonobile liability policies to provide UM
coverage in anmounts equal to the liability limts of the policy.
They therefore contrast with the present case because W sconsin
requires only that insurers who nmake U M coverage avail able
provi de it at a statutory m ni mum | evel. Ws. Stat.
8§ 632.32(4m (d).

159 There do not appear to be any cases in which courts
have determ ned that a statutory mninmum | evel of U M coverage,
i ndependent of the insured's liability Iimt, is inplied in an
unbrella policy. Indeed, Wsconsin seens to be anomalous in
interpreting a state statute that requires insurers to provide
UM coverage at a statutory mninum level as applying to
unbrella policies. That is, the cases requiring insurers to

provide U M coverage in unbrella policies do so on the basis of
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statutes requiring insurers to provide UM coverage at the
liability limt of autonobile policies.?

160 Nonet hel ess, the cases in which courts have determ ned
that U M coverage is inplied where an insurer fails to provide
U M coverage as part of an unbrella policy are instructive. UM
coverage is generally inplied at the full level of liability
coverage in an unbrella policy where statutes require that any
autonobile liability policy provide UM coverage at the full
level of the insured's liability coverage. Wsconsin does not
have such a requirenent. Moreover, because the cases are based
on statutes requiring UM coverage at the full [level of
liability coverage, they actually inply U M coverage at the only
| evel recognized by statute for notor vehicle liability
policies. Wsconsin, though, recognizes U M coverage at a |ower

level than the liability Iimts of a notor vehicle liability

policy.

8 Several authorities assert that whether an unmbrella policy
may be considered an autonobile policy such that it provides UM
or UM coverage reflects whether a state's UMU M statutes are
"mnimum Jliability" statutes (requiring insurers to provide

coverage at a statutory mnimum |evel independent of an
insured's liability coverage) or "full recovery" statutes
(requiring insurers to provide coverage at liability limts).

Generally, courts have interpreted "mnimum liability" statutes
as not requiring unbrella policies to provide UM U M coverage
while courts have often (though not always) interpreted "full
recovery" statutes as requiring unbrella policies to provide
UM U M cover age. Lisa K Gegory, "Excess" or "Unbrella"
I nsurance Policy As Providing Coverage for Accidents wth
Uni nsured or Underinsured Mtorists, 2 AL R5th 922, 88§ 2[a],
5[a] (1992); United Nat'l Ins. Co. v. DePrizio, 705 N E.2d 455,
461-62 (Ind. 1999); Onsbee v. Allstate Ins. Co., 859 P.2d 732,
735 (Ariz. 1993).
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61 Having reviewed the foregoing authorities, we are
persuaded that where an insurer fails to provide adequate notice
of the availability of U M coverage, the appropriate renedy is
toread in only the mninmm/level of U M coverage required under
8§ 632.32(4m (d)—$50, 000 per person and $100,000 per accident.
The sole Wsconsin case applying 8 631.15(3n) to an insurance
policy that did not conply with 8 632.32(4m)(d) "reads in" the
statutory m ni num coverage. Brunson, 245 Ws. 2d 163, Y24.

162 Further, in cases where insurers fail to offer UM
coverage as part of an autonobile liability policy, the anount
of UM coverage inplied depends upon whether state statutes
require insurers to provide UM coverage at a statutory m ni num
level or at the level of the insured's UMor liability coverage.
Where, as in Wsconsin, insurers that provide U M coverage nust
provide it at a statutory mninum |evel independent of the
insured's liability limt, courts inply that mninmm Ievel.
Hi gher levels are inplied only where required by statute.

163 Finally, where courts inply UM coverage in unbrella
polices, they inply the coverage at the statutorily required
level. This has generally resulted in inplied UM coverage at
the level of coverage for the unbrella policy. However, this is
because the relevant state statutes require notor vehicle
l[iability policies to provide U M coverage at the sane |evel as
the insured's liability coverage. In Wsconsin, insurers that
provide U M coverage are required to do so only at a statutory

m ni mum | evel, regardless of the insured' s liability coverage.
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164 We therefore conclude that pursuant to § 631.15(3m,
enforcing the wunbrella policy "as if it confornmed to the
statute"” entitles the insureds to only the |evel of coverage
necessary for their policy to conform to 8§ 632.32(4nm(d)—
$50, 000 per person and $100,000 per accident. Accordingly, we
read in that Ilevel of coverage to the Stones' unbrella
I nsurance.

\

65 Acuity has persuaded us that interpreting the Stones'
policy as if it confornmed to 8§ 632.32(4nm) requires reading in
coverage at the statutory m ninmum | evel —$50, 000 per person and
$100, 000 per accident. However, that determ nation does not end
our inquiry. Rather, we nust address the question of renedy in
light of the stipulation between the parties.

166 After the circuit court denied Acuity's notion for
reconsi deration, and before trial, the parties entered into a
stipulation. They agreed "that the $500,000 figure would be the
anount that ACUITY would pay for the injuries and damages

sustained by G Vaughn Stone and Christine Stone in the event

i nsurance coverage is found on appeal to exist from
ACU TY .

167 W have recently held that "interpretation of a
stipulation nust, above all, give effect to the intention of the
parties." Pierce v. Physicians Ins. Co. of Ws., Inc., 2005 W

14, 931, 278 Ws. 2d 82, 692 N W2d 558 (citing D Angelo .

Cor nel | Paper board Prods. Co. , 33 Ws. 2d 218, 227, 147

N.W2d 321 (1967)). While relief from stipulations is governed
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by Ws. Stat. 8§ 806.07, principles of contract law apply in

interpreting stipulations. Kocinski v. Honme Ins. Co., 154

Ws. 2d 56, 67-68, 452 N W2d 360 (1990). In determning the
parties' intentions, the terns of a contract or stipulation
"should be given their plain or ordinary neaning." Hum V.

Ml azny, 2006 W 87, 152, 293 Ws. 2d 169, 716 N.W2d 807. If the

agreenent is not anbiguous, ascertaining the parties' intent
"ends w th t he f our corners of t he contract, Wi t hout
consi deration of extrinsic evidence." |d.

168 Because we have determned that interpreting the
Stones' wunbrella insurance as if it conformed to the statute
requires reading in the statutory mninmnum UM coverage,
"I nsurance coverage is found on appeal to exist from Acuity.”
Thus, wunder the plain language of the stipulation, the anount
Acuity must pay the Stones for their injuries is $500, 000.

169 After the first round of oral argunments before this
court, we issued an order requesting that the parties submt
suppl enmental briefs addressing the issue of renedy, including
the effect of the stipulation. Acuity argues the stipulation was
based on the contextual anbiguity issue, and that the Rebernick
issue "did not exist" at the tinme of the stipulation "other than
as a Court of Appeals dissent."” It nmaintains that Acuity should
have the opportunity to litigate the "new theory."

170 Wt disagree. First, it is incorrect that at the tine
the parties entered into the stipulation the Rebernick issue
existed only in a court of appeals dissent. The majority of the
court of appeals in Rebernick agreed that insurers are required
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to provide notice of the availability of unbrella U M coverage.
278 Ws. 2d 461, 8. The court did not read in U M coverage
because it determned that the insurer had provided notice. Id.,
113. That was the sane determnation nmade by this court on
review 289 Ws. 2d 324, ¢{39.

71 Moreover, before entering into the stipulation, the
parties submtted letters to the circuit court regarding the
applicability of the court of appeals' decision in Rebernick. At
the hearing on Acuity's notion for reconsideration, both parties
addressed the inport of Rebernick. The circuit court considered
Reber ni ck in its del i berati ons on t he noti on for
reconsi derati on.

72 In addition, the stipulation has no |anguage stating
that Acuity wll pay $500,000 if coverage is found to exist
because the policy is contextually anbiguous. Rather, its terns
are general, applying "in the event insurance coverage is found
on appeal to exist from Acuity.” It is therefore unpersuasive
that the parties intended the stipulation to operate only if the

case were decided on the grounds of contextual anbiguity.?

® Justice Roggensack's concurrence/dissent maintains that
the |anguage of the stipulation is anbiguous because of its
general |anguage. ("Because of the general |anguage in which the
stipulation is phrased, reasonable people could disagree about
t he nmeani ng of t he docunent . " Justice Roggensack' s
concurrence/ di ssent, 991.) In essence, it argues that because
the |anguage of the stipulation is worded so broadly as to
require paynent in any case that coverage is found to exist on
appeal, it can be interpreted as requiring paynent only in a
narrow range of cases in which coverage is found to exist. That
view turns the plain | anguage of the stipulation on its head.
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173 Rat her, in entering into the stipulation Acuity
avoi ded the potential for even greater exposure due to the $1
mllion Ilimt and the lack of a reducing clause in the Stones'
unbrella policy. One of the key disputes in Acuity's notion for
reconsideration and in the hearing on that notion was whether
unbrella UM coverage should be read to include a reducing
cl ause, even though neither the Stones' unbrella policy nor the
U M endorsenment to personal unbrella coverage that the Stones
could have purchased contained a reducing clause. Thus, the
stipulation avoided a dispute over whether, if coverage was
found to exist on appeal, such coverage was subject to a
reduci ng clause. Acuity therefore avoided the potential that it
woul d have to pay the full $1 million limt of the policy should
an appellate court determ ne that the coverage was not subject
to a reducing cl ause.

174 We are also not persuaded by Acuity's argunent that it
should be allowed to litigate the Rebernick theory. The
interpretation of the terns of a stipulation, like the
interpretation of the ternms of a contract, is a question of |aw
Duhane, 154 Ws. 2d at 262. Thus, we need not remand the case to
the circuit court for the parties to litigate the interpretation
of the stipulation, which is clear on its face. Acuity has
already had the opportunity to argue the 1issue in its
suppl enental briefs.

75 The circuit court determned that the Stones were
entitled to UM coverage under their unbrella insurance because
their policy was contextually anbiguous, and the Stones have
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continued to maintain that their policy 1is contextually
anbi guous. However, because we determ ne that insurance coverage
exists due to Acuity's failure to provide adequate notice under
8 632.32(4m) and that the amount set forth in the stipulation
controls, we need not reach the question of whether insurance
coverage also exists on the ground that the policy was
contextual | y anbi guous.

76 Having determned that where an insurer fails to
provi de adequate notice of the availability of U M coverage, the
appropriate renedy is to read in the mninum level of UM
coverage required under § 632.32(4m (d)—$50,000 per person and
$100, 000 per accident, coverage has been found to exist on
appeal from Acuity. Thus, wunder the plain |anguage of the
stipulation $500,000 is the anpbunt that Acuity nust pay for the
injuries sustained by the Stones.

VI

177 In sum relying on precedent, we conclude that by
failing to provide the Stones with notice of the availability of
UM coverage as part of their unbrella insurance, Acuity
violated the notice provision of 8§ 632.32(4m. W further
determ ne that where an insurer fails to provide notice of the
availability of U M coverage as part of an insurance policy, the
appropriate renedy is to read in the |evel of coverage necessary
for the policy to conformto § 632.32(4m (d)—$50, 000 per person
and $100, 000 per acci dent.

178 1In the present case, however, the Stones' recovery is
set by a stipulation between the parties, and we honor their
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agreenent. Because we determne that insurance coverage exists
from Acuity, wunder the plain language of the stipulation
$500,000 is the ampunt Acuity nust pay for the injuries and
damages sustained by the Stones. Having decided the case on the
basis of the statute and stipulation, we do not reach the
guestion of whether the Stones' policy is contextually
anbi guous. Accordingly, we affirmthe court of appeals, but wth
different rationale.

By the Court.—Fhe decision of the court of appeals is
af firmed.

179 Justice ANNETTE KI NGSLAND ZI EGLER did not participate.
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180 PATI ENCE DRAKE ROGGENSACK, J. (concurring in part,
dissenting in part). | join the majority opinion except for
those portions of that opinion that interpret the stipulation
between G Vaughn Stone and Christine Stone (the Stones) and
Acuity, a Miutual Insurance Conpany (Acuity), as requiring Acuity
to provide $500,000 in underinsured nmotorist (UM paynents to
the Stones wunder the wunbrella policy Acuity issued. I
respectfully dissent from the nmajority opinion's discussion and
conclusions relative to the stipulation for three reasons: (1)
the stipulation is anmbiguous as to the parties' intent; (2) the
majority opi ni on unr easonabl y interprets t he parties’
stipulation to effect an unwarranted penalty agai nst Acuity; and
(3) in the alternative, even were | to agree with the mpjority
opinion's interpretation of the stipulation, fairness requires
that the penalty to which Acuity should be subjected for failing
to conply with Ws. Stat. § 632.32(4m(a)l be referred to the
circuit court so that Acuity can bring a notion pursuant to Ws.
Stat. § 806.07(1), to request relief from the stipulation, in
order that Acuity be treated the sane as woul d any other insurer
who did not give the notice required by 8§ 632.32(4nm (a) 1.

| . BACKGROUND

81 The background facts relating to the stipulation
between the Stones and Acuity are quite brief. The parties
agreed after the circuit court had denied Acuity's notion for
sumary  j udgnent and had deni ed Acuity's not i on for

reconsideration, that if the decision of the circuit court was
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reversed, the |evel of damages sustained by the Stones would
require Acuity to pay an additional $500, 000.

82 In its denial of Acuity's notion for sunmary judgnent,
the circuit court decided that U M coverage was afforded because
the unbrella policy was contextually anbiguous. As the circuit

court expl ai ned:

We—Fhe unbrella policy here—Ffhe question is—+s
it the—tnsured left with the inpression that the
unbrella policy is excess over all other available

i nsurance?
And I—+ think it's a very close call, but |
think that the Court, reviewi ng everything, is

persuaded by the presentation and argunent of the
plaintiff, that there is an anbiguity in this policy
that would work to the detrinment of the insured, and |
am going to deny the notion for summary judgnent and
the notion filed by Acuity.

| think that the other issues, being whether
there is—there is—there are damages that have been—
that ——+t seens to nme, that based on what you have
alleged the nedicals to be, the loss of enploynent to
be, the potential, here, that there is a potential
for—for the coverage, and there is an anbiguity in
the policy such that the Court would not dismss the
action against Acuity.

Because of that contextual anbiguity in the policy, subject to
the reducing clause which was upheld as part of the circuit
court's denial of Acuity's notion for reconsideration, the
circuit court concluded that $1,000,000 of potential UM
coverage existed under the unbrella policy.

183 The Stones and Acuity stipulated to dammges, rather
than taking the case to trial where that issue would have been

decided by a jury. The Stones had received $500,000 from the
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tortfeasor's insurer. The anopunt the parties agreed was yet to
be paid if the $1,000,000 unbrella provided U M coverage was
$500, 000. The stipulation relieved the Stones from their burden
of proving the extent of their danages in a case where danmges
were not seriously contested by Acuity, and it noved the |egal
issue on which the circuit court's decision rested, i.e., that
the policy was contextual ly ambi guous, forward to an appeal.
1. DI SCUSSI ON

84 The question that is presented is whether the Stones

and Acuity intended to agree that if an appellate court applied

the court of appeals decision in Rebernick v. Wusau Ceneral

| nsurance Conpany, 2005 W App 15, 278 Ws. 2d 461, 692 N W2ad

348, to the unbrella policy and concluded that Acuity had not
provided the notice required by Ws. Stat. 8§ 632.32(4nm(a)l,
Acuity woul d pay the Stones $500, 000.
A St andard of Review

185 "The construction of a stipulation is a question of

| aw' subject to our independent review. Duhane v. Duhane, 154

Ws. 2d 258, 262, 453 N.W2d 149 (C. App. 1989). W al so
determ ne whether a stipulation is anbiguous as a question of

law. See Flejter v. Estate of Flejter, 2001 W App 26, 128-30,

240 Ws. 2d 401, 623 N. W 2d 552.
B. Stipul ations

1. Ceneral principles

186 A stipulation is anbiguous if it is "reasonably or
fairly susceptible to nore than one construction.” Id., 9128.

Stipulations are to be construed consistent with the intention
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of the parties at the tinme they entered into the stipulation and
in "the spirit of justice, . . . and should not be construed
technically so as to defeat the purposes for which they were

made."” Pierce v. Physicians Ins. Co. of Ws., Inc., 2005 W 14,

131, 278 Ws. 2d 82, 692 N.W2d 558 (citation onmitted).

187 When the parties’ i nt ent about al | pot enti al
applications of a stipulation is not apparent from the face of
the stipulation, one nust |ook to the context in which the
stipulation was nmade. The context includes the procedural
posture of the case, as well as the parties' purpose in entering
into the stipulation. Id., 132 An  exam nation and
understanding of the context in which the stipulation was nmade
is extrenely inportant because a stipulation must, above all,

"give effect to the intention of the parties.” D Angel o v.

Cornell Paperboard Prods. Co., 33 Ws. 2d 218, 227, 147 N.W2d

321 (1967). Wen a stipulation is entered into nerely as a
procedural facilitation, the stipulation should be narrowy
construed. I|d.

188 And finally, although we have indicated that
stipulations may have the attributes of a contract, "they are
not governed by contract law and may be set aside, in the
court's discretion, for any of the reasons specified in Rule

806.07(1), Stats." Kocinski v. Honme Ins. Co., 154 Ws. 2d 56,

73, 452 N.W2d 360 (1990) (citation omtted).
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2. Stones and Acuity's stipul ation

189 Acuity appealed fromthe circuit court's decision that
U M coverage was afforded under the unbrella policy because it
was contextual |y ambi guous. The stipulation of the parties did
not waive any rights of appeal that Acuity had "with respect to
the decisions on Acuity's Mtion for Summary Judgnment and Motion

to Reconsider.” Stipulation and Final Oder 2 (M| waukee County

Cr. C. Jun. 8, 2005). There is nothing in the stipulation
that nentions Rebernick or addresses whether Acuity did or did
not conmply wth the notice requirenents of Ws. St at .
§ 632.32(4m(a)l, in regard to the unbrella policy. There is
nothing in the stipulation that addresses what penalty, if any,
should be inmposed if it is determned that Acuity should have,
but did not, give a sufficient 8 632.32(4m(a)l1 notice.

190 The Stones assert that the court of appeals decided
Reberni ck before the circuit court's decision on Acuity's notion
for reconsideration and Rebernick was brought to the attention
of the circuit court. Therefore, the Stones continue, the
| anguage in the stipulation requiring Acuity to pay $500,000 in
the event "insurance coverage is found on appeal to exist from
Acuity" applies to a determnation by an appellate court that
Acuity did not conply with Rebernick's interpretation of Ws.
Stat. § 632.32(4m(a)l. The mmjority opinion agrees.?®

91 Acuity contends that the stipulation has no such
meaning, and if it is concluded that it failed to fulfill its

obligations under Ws. Stat. 8 632.32(4m(a)l, a remand to the

! Majority op., T37.
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circuit court is necessary to determ ne whether the Stones would
have purchased nore UM coverage if proper notice had been
gi ven. Because of the general |anguage in which the stipulation
is phrased, reasonable people could disagree about the neaning
of the docunent. Therefore, 1 conclude that it is anbiguous.
Accordingly, consideration of extrinsic evidence to interpret

the intent of the parties is appropriate. See Farm Credit

Servs. of N Cent. Ws. v. Wsocki, 2001 W 51, 912, 243 Ws. 2d

305, 627 N.W2d 444; Duhane, 154 Ws. 2d at 264-67.
192 When interpreting an anbiguous stipulation, t he
context in which the stipulation arises is inportant in

determining the intent of the parties. D Angel o, 33 Ws. 2d at

2217. The procedural posture of the case at the tine that the
stipulation was made is part of that context. Pierce, 278
Ws. 2d 82, (132. Here, the parties stipulated solely to

elimnate the need to conduct a jury trial to determne the
Stones' damages and to facilitate the appeal of the circuit
court's deci sion. Therefore, the stipulation was a procedural
device fornmulated to facilitate the parties' appeal, and it
shoul d be narrowWy construed. D Angelo, 33 Ws. 2d at 227.

193 | also note that the Stones did not plead a |ack of
notice pursuant to Ws. Stat. 8§ 632.32(4m(a)l as a basis for
requiring U M paynments under the unbrella policy. Wiile it is
true, as the mmjority opinion points out, that the court of
appeal s’ decision in Rebernick was brought to the circuit

court's attention,? the circuit court never addressed whether

2 Majority op., Y71.
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Acuity did or did not conply wth § 632.32(4m(a)l. See
M | waukee County Circuit Court Order of July 6, 2004.

194 In addition, when the parties entered into the
stipulation, there was nothing in the court of appeals Rebernick
deci sion that would have alerted Acuity to what penalty it m ght
face for nonconpliance with Ws. Stat. 8§ 632.32(4n)(a)l. Thi s
is so because although Rebernick decided that notice of UM
coverage is required for unbrella policies, it concluded that
Wausau GCeneral |Insurance Conpany had conplied with the notice
provi sions of the statute. Reberni ck, 278 Ws. 2d 461, 919-11

Accordingly, no penalty was addressed by the majority opinion in

Reber ni ck. Even the separate opinion of Judge Kessler in
Rebernick did not foretell the penalty the majority opinion
assesses against Acuity. Rat her, Judge Kessler would have

required the insurance conpany to give notice and then would
have pernmitted the Rebernicks to decide whether to purchase U M
coverage under the wunbrella policy as an addition to their
autonmobile liability policy. Id., Y14 (Kessler, J., concurring
in part; dissenting in part). Because no court had decided on
an appropriate remedy for an insurer's failure to conply wth
§ 632.32(4m(a)l in regard to an wunbrella policy when the
stipulation was nade, it is unreasonable to conclude that the
parties intended to agree that Acuity would pay a $500, 000
penalty, if it was determned at a later date that Acuity had
not conplied with 8 632.32(4m (a) 1.

195 Furthernore, the majority opinion inposes an excessive

penalty as a renedy for a failure to give sufficient notice
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pursuant to Ws. Stat. 8§ 632.32(4m(a)l. Acuity must pay
$500, 000. However, to all other insurers, the anmount of the
penalty is the mninum anount of UM insurance that
8§ 632.32(4m (d) requires when UM is sold, i.e., $50, 000 per

person and $100,000 per accident.® The nmjority opinion relies
on Ws. Stat. § 631.15(3m for deciding upon the amount of UM
coverage to assess as a penalty because 8§ 631.15(3m directs
that a "policy that violates a statute or rule is enforceable
against the insurer as if it conforned to the statute or rule."?

196 Moreover, the circuit court concluded that coverage
was afforded for an occurrence because the policy was
contextual | y anbi guous. Concl udi ng that coverage exists due to
the |anguage of the policy is a different conclusion than is
assigning a penalty for failing to conply with a statutory
directive. The coverage question to which the stipulation is
directed is based on the circuit court's construction of the
words used in Acuity's policy. Therefore, it was the policy
itself, not a statutory penalty, that created the potential of
an additional paynment under the stipulation.

197 Accordingly, | conclude that the parties did not
intend to agree that the stipulation would enconpass a renedy
for nonconpliance with Ws. Stat. § 632.32(4m(a)l. My reasons
for this conclusion are five-fold: (1) The stipulation was a
procedural device intended to nove the case forward toward

appellate review of the circuit court's decision by foregoing a

5 Mpjority op., 176.
“ Majority op., 938.
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trial on danages, when danages were not seriously contested; (2)
the Stones did not plead nonconpliance with 8 632.32(4n)(a)l as
a basis for paynent by Acuity; (3) the circuit court did not
address whether Acuity was in conpliance with the court of
appeal s decision in Rebernick; (4) Rebernick did not address the
guestion of remedy for nonconpliance; and (5) the renedy for
nonconpl i ance the nmajority opinion assigns could not have been
anticipated by the parties when they entered into the
stipul ation because that remedy was first determned in the case
now before us. To construe the stipulation otherw se, as the
majority opinion does, ignores the purpose for which the

stipulation was made, a construction that is contrary to the

recent precedent of this court. See Pierce, 278 Ws. 2d 82,
1131- 32.
3. Fai r ness

198 Because ny construction of the stipulation is a
mnority opinion, it cannot provide the relief Acuity seeks.
However, the majority opinion treats Acuity nore harshly than it
treats any other insurer who has failed to conply with Ws.
Stat. 8§ 632.32(4m (a)l because of the way in which the majority
opinion interprets the stipulation. In ny view, fairness
requires that Acuity be treated no better and no worse than any
ot her insurer who has failed to conply with 8§ 632.32(4m (a)1.

199 Wsconsin Stat. 8 806.07 provides an avenue for a
circuit court to grant relief from a stipulation, as the

majority opinion interprets it, and thereby treat Acuity as any
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other insurer that has failed to conply wth Ws. Stat.
§ 632.32(4m (a)1l. Section 806.07(1) provides:

On notion and upon such ternms as are just, the court,
subject to subs. (2) and (3), may relieve a party or
| egal representative from a judgnent, order or
stipulation for the follow ng reasons:

(a) M stake, inadvertence, surprise, or excusable
negl ect ;

(b) New y-discovered evidence which entitles a
party to a new trial under s 805. 15(3);

(c) Fraud, msrepresentation, or other m sconduct
of an adverse party;

(d) The judgnent is void;

(e) The judgnment has been satisfied, released or
di schar ged;

(f) A prior judgment upon which the judgnent is
based has been reversed or otherw se vacated;

(g) It is no longer equitable that the judgnent
shoul d have prospective application; or

(h) Any other reasons justifying relief from the
operation of the judgnent.

In ny view, fairness requires consideration of Ws. Stat.

§ 806.07(1).

10
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I11. CONCLUSI ON

100 I respectfully dissent from the nmjority opinion's
di scussion and conclusions relative to the stipulation for three
reasons: (1) the stipulation is anbiguous as to the parties’
intent; (2) the nmjority opinion unreasonably interprets the
parties' stipulation to effect an unwarranted penalty against
Acuity; and (3) in the alternative, even were | to agree wth
the majority opinion's interpretation of the stipulation,
fairness requires that the penalty to which Acuity should be
subj ected for failing to conmply with Ws. Stat. 8 632.32(4m(a)l
be referred to the circuit court so that Acuity can bring a
notion pursuant to Ws. Stat. § 806.07(1), to request relief
from the stipulation, in order that Acuity be treated the sane
as would any other insurer who did not give the notice required

by § 632.32(4m (a) 1.

11
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1101 LOU S B. BUTLER, JR, J. (concurring in part,
di ssenting in part). | concur with the mgjority's conclusions
that Acuity violated the notice provisions of Ws. Stat.
8 632.32(4m when it failed to provide notice of t he
availability of U M coverage, and that the Stones' recovery for

that violation is potentially set by the stipulation they

entered into with Acuity. See mmjority op., 1Y2-3, 77-78.
Consequently, | join that part of the opinion.
1102 However, | dissent from that part of the majority

opinion establishing the renmedy for other cases in which Ws.
Stat. 8§ 632.32(4nm) is violated but where, unlike this case, a
stipulation does not set the remedy for the parties. In its
analysis, the mgjority goes beyond the facts and issues of the
present case. Not only does the nmgjority address questions
which need not be resolved in this case, but | also disagree
with the answer the mpjority chose: the creation of a new rule
that when an insurer fails to provide notice of the availability
of UM coverage in an unbrella insurance coverage policy, the
remedy is to reform the policy to automatically read into the
policy primary coverage anounts of $50,000 per person and
$100, 000 per accident. See id., 164.

1103 The majority fails to recognize that an insurance
policy "that violates a statute or rule is enforceable against
the insurer as if it <conformed to the statute or rule.”

Rebernick v. Wausau Gen. | ns. Co. , 2006 W 27, 157, 289

Ws. 2d 324, 711 N.W2d 621 (quoting Ws. Stat. 8§ 631.15(3m).
1
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Thus, in ny view, a determination of the appropriate reformation
remedy for Ws. Stat. § 632.32(4m violations generally requires
a prerequisite factual determ nation of whether an insured would
have purchased a UM policy in the first place, and at what
anount . Mor eover, capping available unbrella coverage at the
| evel s established in Ws. Stat. 8§ 632.32(4m(d) conflicts with
the meaning and purpose of "unbrella" insurance policies, which
set the mnimum coverage at $1,000,000. Ws. Adnmin. Code 8§ INS
6.77(3)(c)(June 2007).
I
1104 Wsconsin Stat. 8 632.32(4m clearly provides that:

An insurer witing policies that insure with respect
to a notor vehicle registered or principally garaged
in this state against loss resulting from liability
i nposed by law for bodily injury or death suffered by
a person arising out of the ownership, naintenance or
use of a notor vehicle shall provide to one insured

: witten notice of t he availability of
underinsured notorist coverage, including a brief
description of the coverage.

Ws. Stat. 8§ 632.32(4m(a)l. (enphasis added). In Reberni ck,

289 Ws. 2d 324, 1122-23, we explained that notice of the
avai lability of UM coverage nust be provided under unbrella
policies in addition to the notice provided wth underlying
primary policies. In Rebernick, this court did not determ ne
the appropriate renedy for violations of § 632.32(4n) because
the mjority concluded that the insurer had given the
statutorily required notice. 1d., 134-37.

105 In the present case, because the required notice was
clearly not given, the issue of determning the appropriate

remedy is back on the table. However, the remedy in this case
2
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may have been already pre-determned by the parties

stipul ati on. The majority acknowl edges that the stipulation
between the parties in this case reflects a clear and explicit
agreenent by Acuity to pay the Stones $500,000 in the event that
i nsurance coverage from Acuity was found on appeal to exist.
Majority op., 113, 66.

106 Qur conclusion that Acuity failed to give statutorily
required notice is only the first step in determ ning whether
i nsurance coverage exists in this case. Under Ws. Stat.
8§ 631.15(3m), an insurance policy "that violates a statute or
rule is enforceable against the insurer as if it confornmed to
the statute or rule.” Thus, 8 631.15(3m provides, in effect,
for reformation of an insurance policy that violates a statute.
Yet, we do not know if the Stones would have purchased an
unbrella policy had they known of its availability, and at what
anount . Lack of such notice will not always translate into
paynment of insurance proceeds. In short, the renmedy question in
this case involves factual issues that cannot be resol ved based
on the current record.

11207 1f, on remand, the circuit court concludes that the
Stones woul d have purchased an unbrella policy if they had been
provided with the requisite notice, the terns of the unanbi guous
stipulation would then be met in this case, triggering Acuity's
responsibility to conpensate the Stones in the anount of

$500, 000 and resol ving the issue of the appropriate renedy.
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|1

1108 Even if this case did not involve such a stipulation
and it were necessary to determne a different remedy for an
insurer's failure to provide notice of the availability of UM
coverage under an unbrella policy, | strongly disagree with the
majority's proposed solution of reading into an unbrella policy
a level of coverage in the ampunt of $50,000 per person and
$100, 000 per accident, which is well below the m nimum coverage
provi ded for an unbrella policy.

109 In addition to deciding an issue not squarely before
it, this judicially constructed remedy is flawed for two other
reasons: it fails to take into account the necessity of
remandi ng such cases for required factual determ nations, and
the anount established for violating notice provisions for UM
in wunbrella insurance policies contravenes the purpose and
nature of unbrella insurance policies.

A

1110 Acuity's failure to conmply with the requirenents of
W s. St at . § 632.32(4m involves the interpretation and
application of a statute to wundisputed facts, which is a
guestion of law subject to independent review. Phel ps v.

Physicians Ins. Co., 2005 W 85, 125, 282 Ws. 2d 69, 698 N W2d

643. Wsconsin Stat. 8 631.15(3m), which provides that an
i nsurance policy "that violates a statute or rule is enforceable
against the insurer as if it conformed to the statute or rule,”

authorizes reformation of insurance policies which are not in

4
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conpliance with statutory requirenents. See also Brunson v.

Ward, 2001 W 89, 116, 245 Ws. 2d 163, 629 N W 2d 140.

111 However, determ nation of the appropriate reformation
is not a straightforward determ nation which may be nmade absent
further factual i nquiries. A recitation of Ws. Stat.
8§ 632.15(3m does not answer the question of whether, had Acuity
provided the required notice, the Stones would have purchased
U M coverage in their unbrella policy and at what anount.

112 In this case, the majority concedes that whether the
St ones woul d have purchased U M coverage remai ns a genui ne issue
of fact. Majority op., 940. Fi ndi ngs of whether a particul ar
policy would have been purchased, and at what anount, are
guestions of fact reserved for the circuit court. Shoul d the
circuit court find, on remand, that coverage exists, then the
terms of the stipulation clearly govern.

1113 Even if there were no such stipulation in this case
we woul d exceed the scope of our authority were we to determ ne
the anount of coverage the Stones' UM policy should provide
before first remanding the case for the factual determ nation of
whet her the Stones would have purchased such a policy in the
first place, as well as how much insurance they would have
pur chased. Any renedy beyond that clearly provided by the
unanbi guous stipulation between the parties is a determ nation
involving factual issues that is wthin the province of the
circuit court, not this court. | therefore consider the
majority's consideration of this issue to be unnecessary and

beyond the scope of this court's authority.
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B

1114 Finally, even if it were appropriate for us to
determ ne the appropriate default anpbunt of coverage for future
cases involving Ws. Stat. 8§ 632.32(4nm) violations, | would
nevertheless reject the default renmedy proposed by the mgjority
opinion for failure to offer UM coverage with an unbrella
policy. Setting the remedy for failure to offer U M coverage
for an unbrella policy at a primary insurance policy default
coverage |evel of $50,000 per person and $100,000 per accident
does not nake sense in light of the underlying nature, purpose,
and policy mninmums of unbrella policies.

115 Unlike primary insurance policies, unbrella policies
are neant to cover |arge expenses which may vastly exceed those
covered by primary insurance. The coverage provided by unbrella

policies gives a financial security, as well as peace of m nd,

to the individual purchasing such coverage who is hopeful that

he will never be involved in any substantial claim or |awsuit,
but, if he is, is desirous of not losing the security it may
have taken a lifetime to acquire.'" CQelhafen v. Tower Ins. Co.,

171 Ws. 2d 532, 538-39, 492 N.W2d 321 (C. App. 1992)(quoting
8A J.A Appleman & J. Appleman, Insurance Law & Practice,

§ 4909.85 at 452-53 (rev. ed. 1981)).

1116 Setting the levels established in Ws. St at .
8§ 632.32(4m(d) as the appropriate level of coverage for
violations which fail to give notice of the availability of
unbrella policies is in direct contravention of the clear intent

of the Wsconsin Insurance Conmi ssioner to set the mninmum
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coverage for unbrella policies at $1,000, 000. W sconsin Adm n.

Code 8 INS 6.77(3)(c) defines an unbrella liability policy as

an insurance contract providing at |east $1,000,000 of
liability coverage per person or per occurrence in excess of
certain required underlying liability insurance coverage or a
speci fied amount of self-insured retention.”

117 1t is well established that although this court may

not

ex post facto conpel the performance of conditions in
a contract which the parties did not contenplate or
bargain for, coverages omtted from an insurance
contract may neverthel ess be conpelled and enforced as
though a part thereof where the inclusion of such
coverage is required by a properly enacted statute. In
such case a policy of insurance omtting a required
coverage wll be enforced as though it had been
witten in accor dance wth t he | egi slative
prescription.

Am dzich v. Charter Oak Fire Ins. Co., 44 Ws. 2d 45, 53, 170

N.W2d 813 (1969)(citing 44 C J.S. Insurance, 8 302 at 1215-16;
Zi ppel v. Country Gardens, Inc., 262 Ws. 2d 567, 55 N.W2d 903

(1952); Sandstrom v. Estate of C ausen, 258 Ws. 534, 46 N W2ad

831 (1951)). In this case, the applicable legislative
prescription includes both the Ws. St at . 8 632.32(4m
requi renent that coverage be offered and the clear |anguage of
Ws. Admin. Code 8 INS 6.77(3)(c) setting the m ni mum anmount of
unbrella coverage at $1, 000, 000. Consequently, the om ssion of
required unbrella coverage should be enforced as though the
coverage in the amount of at |east $1,000,000 had been offered.
In the absence of any legal authority requiring or explicitly

authorizing this court to lower the unbrella policy coverage
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levels in favor of a new judicially created statutory violation
remedy, the majority goes too far and fails to accomobdate the
difference between unbrella insurance policies and primry
i nsurance policies.

1118 In Rebernick, this court stated that the central
purpose of Ws. Stat. 8§ 632.32(4n) is to ensure that insureds
are informed both of the availability of U M coverage, as well

as the nature and anount of coverage. See Rebernick, 289 Ws.

2d 324, 130. The contradictory result of the majority opinion
would be to require that insureds be told that they could
recei ve $1, 000,000 U M unbrella coverage, but then be given only
a fraction of that upon a statutory or rule violation.

1119 As such, if a policy were reforned to provide the kind
of coverage that would have been available had the Stones opted
for UM unbrella coverage, that anount would nore appropriately
be set at $1,000,000 (or nore, if upon remand the Stones could
establish they would have purchased nore coverage), not the
| ower statutory mninmum set by 8§ 632.32(4m(d) for primry
pol i ci es.

1]

1120 In conclusion, the stipulation between the parties in
this case nmakes the mmjority's analysis of other potential
renedies for Ws. Stat. 8 632.32(4m)(d) violations unnecessary.
Wat is necessary is a remand to determne whether the
stipulation should take effect. Even if this case were not
resolved through the application of the stipulation, however, |

still disagree with the majority's new rule adopting the
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statutory mnimum coverage for primary insurance policies as the
required statutory mninmum for unbrella insurance policies as
wel |, where there is a violation of 8§ 632.32(4m (d),
particularly where the finder of fact has not determ ned whether
and at what amount unbrella U M coverage would have even been
purchased, and in light of the mninmmunbrella insurance anount
of $1, 000, 000. | therefore respectfully concur in part and

di ssent in part.
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